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 1.  TIME:  8:30   CASE#: MSC17-01318 
CASE NAME: CAPITOL VALLEY ELECTRIC VS. ES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

2.  TIME:  9:00   CASE#: MSC12-01353 
CASE NAME: TOBLER VS JAMES POTTS 
HEARING ON MOTION TO/FOR VACATE JUDGMENT FILED BY DAVID TOBLER, 
JANE TOBLER 
* TENTATIVE RULING: * 
 
 Judge Austin recuses self.  Notice of Recusal to Civil Supervising Judge for reassignment. 

  

 3.  TIME:  9:00   CASE#: MSC14-02354 
CASE NAME: GOROS VS. KINDRED HEALTHCARE 
SPECIAL SET HEARING ON: TRIAL SETTING SET BY EX PARTE APPLICATION 
* TENTATIVE RULING: * 
 
 Appear. 

  

 4.  TIME:  9:00   CASE#: MSC15-01548 
CASE NAME: HIGGINS VS. EAST BAY MUNICIPAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY THE CITY OF 
RICHMOND 
* TENTATIVE RULING: * 
 

              Defendant City of Richmond’s Motion for Summary Judgment, Alternatively, Summary 

Adjudication is denied in part and granted in part. 

Standard of Review 

   “The motion for summary judgment shall be granted if all the papers submitted show that 

there is no triable issue as to any material fact and that the moving party is entitled to a 
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judgment as a matter of law.” Cal. Code Civ. Proc. § 437c(c). “[F]rom commencement to 

conclusion, the party moving for summary judgment bears the burden of persuasion that there is 

no triable issue of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar 

v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    

  In reviewing the papers, the court should “construe the moving party's affidavits strictly, 

construe the opponent's affidavits liberally, and resolve doubts about the propriety of granting 

the motion in favor of the party opposing it.”  Szadolci v. Hollywood Park Operating Co. (1993) 

14 Cal.App.4th 16, 19.  The court shall consider all of the evidence set forth in the papers, 

except the evidence to which objections have been made and sustained by the court, and all 

inferences reasonably deducible from the evidence. (Code Civ. Proc., § 437c(c).)  

  “A trial court must employ a ‘three-step process … in analyzing a summary judgment 

motion.’ (Citation.)  The trial court must first ‘identify the issues framed by the pleadings since it 

is these allegations to which the motion must respond.’ [Citation.]” Jameson v. Desta (2013) 215 

Cal.App.4th 1144, 1162-1163. 

Next, the trial court must consider whether the defendant has carried its “initial burden of 

production to make a prima facie showing of the nonexistence of any triable issue of material 

fact.” (Aguilar, supra, 25 Cal.4th at p. 850.) The defendant may make such a showing by 

demonstrating “that the plaintiff does not possess, and cannot reasonably obtain, needed 

evidence.” (Id. at p. 854.)  “A defendant bears the burden of persuasion that ‘one or more 

elements of’ the ‘cause of action’ in question ‘cannot be established,’ or that ‘there is a complete 

defense’ thereto. (Id., § 437c, subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 

826, 850.)   

 Finally, “If the defendant fails to meet this initial burden [of production], it is unnecessary 

to examine the plaintiff's opposing evidence; the motion must be denied.” (Zoran Corp. v. 

Chen (2010) 185 Cal.App.4th 799, 805. If the moving party meets his initial burden of production 

making a prima facie showing there are no triable issues of material fact, the burden then shifts 

to the opposing party to make a prima facie showing that a triable issue of material fact exists. 

(Aguilar v. Atlantic Richfield Co., supra, 25 Cal. 4th at p. 850.)  “A plaintiff, in meeting the shifted 

burden, ‘shall set forth the specific facts showing that a triable issue of material fact exists as to 

that cause of action.’ [Citation.]…    If plaintiff fails to make that showing, summary judgment 

‘shall be granted.’ (§ 437c, subd. (c).)” (Chaknova v. Wilbur-Ellis Co. (1999) 69 Cal.App.4th 962, 

974-975.)  

  

Issues Raised by the Pleadings and Motion 

 Plaintiff seeks to hold the City of Richmond liable on the theory that the City negligently 

inspected the City’s street to determine the source of the leak.  Due to Defendant’s failure to 

inspect and/or investigate the leak in a timely manner, water began to seep through the road 

and onto the surface and sub-surface of Plaintiffs’ premises.  The substantial water intrusion 
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onto the premises constituted a dangerous condition with foreseeable risk of harm to Plaintiffs’ 

property.  (UMF No. 15.)  Plaintiff alleges the damage to their home could have been prevented 

if Defendant City of Richmond would have inspected their property for leaks and remediated 

accordingly, including constructing an adequate water drainage system.    

 Defendant City of Richmond brings this motion summary judgment on the ground all of 

Plaintiffs’ causes of action fail because a water leak from pipes, owned and maintained by East 

Bay Municipal Utilities District (“EBMUD”), was the cause of any damage to Plaintiff’s real 

property. There is no evidence the City caused or contributed to causing the leaks in the pipes.  

(UMF No. 12.)   

 

Issue 1:  Defendant’s Motion for Summary Judgment 

 Defendant’s Motion for Summary Judgment is denied.   

 Defendant failed to establish it is entitled to judgment as a matter of law. The motion for 

summary judgment may be granted only if all papers show there is no triable issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law. (CCP § 

437c(c).)    

 The City failed to establish there is no triable issue of whether a dangerous condition 

existed on its property and whether the dangerous condition proximately caused Plaintiffs’ 

injuries.  Defendant’s evidence establishes that the City did cause or contribute to the leak in the 

water main. However, there is no evidence regarding the alleged dangerous condition of its own 

property and its failure to mitigate. Thus, Defendant had failed to submit evidence demonstrating 

there are no triable issues as to any material fact.   

 See further discussion under Issue 3. 

 

 Issue 2: Summary Adjudication—Inverse Condemnation 

 The City’s motion for summary adjudication of the inverse condemnation cause of action 

is granted.  

 The City argues it is entitled to summary adjudication of this issue because Plaintiffs 

cannot establish the elements of the claim.  “To state a cause of action for inverse 

condemnation, the plaintiff must allege the defendant substantially participated in the planning, 

approval, construction, or operation of a public project or improvement which proximately 

caused injury to plaintiff's property.” (Wildensten v. E. Bay Reg'l Park Dist. (1991) 231 

Cal.App.3d 976, 979-980.)   

 Here, there is no evidence that the City substantially participated in any planning, 

construction, or operation of EBMUD’s water main.  Nor is there evidence that the design of the 

street caused injury to Plaintiffs.    
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 “Property is only deemed taken or damaged for a public use if the injury is a necessary 

consequence of the public project. [Citation.]  ‘It now appears settled that if the construction or 

maintenance of a public project is designed to serve the interests of the community as a whole, 

any property damage caused by the project or by its operations as deliberately conceived is for 

a public use and is constitutionally compensable. On the other hand, '[damage] resulting from 

negligence in the routine operation having no relation to the function of the project as conceived' 

is not within the purview of section 14 [of Article I of the California Constitution.]” (Sheffet v. 

County of Los Angeles (1970) 3 Cal.App.3d 720, 734.)    

 There is a distinction between negligence that occurs when a public agency is carrying 

out a deliberate plan versus negligence resulting in damage out of the routine operation and 

maintenance. The damages from second type is not recoverable under a claim for inverse 

condemnation.   (See Hayashi v. Alameda County Flood Control & Water Conservation Dist. 

(1959) 167 Cal.App.2d 584, 591-592.) 

 In order to recover on a claim for inverse condemnation, “The necessary finding is that 

the wrongful act be part of the deliberate design, construction, or maintenance of the public 

improvement. ‘The fundamental justification for inverse liability is that the government, acting in 

furtherance of public objectives, is taking a calculated risk that private property may be 

damaged.’ [Citations.] That is why simple negligence cannot support the constitutional claim.” 

(Tilton v. Reclamation Dist. No. 800 (2006) 142 Cal.App.4th 848, 857.    

 Here, Defendant submitted evidence that EBMUD owned and controlled the pipes. (UMF 

No. 1.)  The City did not inspect or maintain the water pipes under the street.  The water 

seepage occurred as result of EBMUD’s project, not the City’s.  

 Even if Plaintiffs argue the City was negligently in allowing the seepage on its roadway, 

Plaintiff has no action for inverse condemnation.  “It has been definitely held that a property 

owner may not recover in an inverse condemnation proceeding for damages caused by acts of 

carelessness or neglect on the part of a public agency.”  (Hayashi v. Alameda County Flood 

Control & Water Conservation Dist. (1959) 167 Cal.App.2d 584, 592.)  If the seepage had 

resulted from a flawed plan or design of the street, there may be possible liability for inverse 

condemnation.  There is no such liability where the failure of street is due to garden variety 

negligent or inadequate maintenance.  “Damage resulting from negligence in routine operation 

having no relation to the function of the project as conceived is not a taking for public use and 

thus not a basis for inverse condemnation. [Citations.]”   (Kambish v. Santa Clara Valley Water 

Conservation Dist. (1960) 185 Cal.App.2d 107, 111.) 

 “Property is only deemed taken or damaged for a public use if the injury is a necessary 

consequence of the public project.” (Tilton v. Reclamation Dist. No. 800 (2006) 142 Cal.App.4th 

848, 856-857.)  Plaintiffs have failed to submit evidence to raise a triable issue of fact as to 

whether the damage to Plaintiffs’ property resulted as a “necessary consequence” of the City’s 

public project.   While Plaintiffs assert the City should have done more to discover and repair the 

cause of the water leak, Plaintiffs cannot establish that they were harmed by the design or 

construction of the City’s street.  Thus, they cannot establish the inverse condemnation claim.   
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Issue 3: Summary Adjudication—Dangerous Condition of Public Property  

 The City of Richmond motion for summary adjudication of Plaintiff’s claim for premises 

liability—dangerous condition of public property is denied. Defendant failed to meet its burden 

of establishing there are no triable issues of fact on this issue. 

 The basis for imposing liability advanced by the Plaintiffs is the City’s maintaining a 

dangerous condition of property. Plaintiffs allege Defendants violated Gov. Code § 835 “by 

permitting the continuous flow of water from water leaks from property under its jurisdiction and 

control for approximately four years, and doing nothing to investigate the source of the water 

leaks, divert the flow of water, or stop water from leaking at the source.  The water leaks created 

a dangerous condition on property under the jurisdiction and control of Defendants by causing 

an excess amount of water to flow into the Subject Premises. The flow of the water from the 

leak was the actual and proximate cause of damage to Plaintiff’s house.” (Complaint, ¶36.) 

Moreover the City failed to maintain the road that was an actual and proximate cause of damage 

to Plaintiffs’ property.  (Ibid.) 

  To impose liability for a dangerous condition of property under Gov. Code section 835,  

Plaintiffs must establish: "that the property was in a dangerous condition at the time of the injury, 

that the injury was proximately caused by the dangerous condition, that the dangerous condition 

created a reasonably foreseeable risk of the kind of injury which was incurred, and that either: 

(a) A negligent or wrongful act or omission of an employee of the public entity within the scope 

of his employment created the dangerous condition; or (b) The public entity had actual or 

constructive notice of the dangerous condition under Section 835.2 a sufficient time prior to the 

injury to have taken measures to protect against the dangerous condition." (Gov. Code § 835.)     

 Gov. Code § 830 defines “dangerous condition”: 

As used in this chapter: 

(a)  “Dangerous condition” means a condition of property that creates a 
substantial (as distinguished from a minor, trivial or insignificant) risk of injury 
when such property or adjacent property is used with due care in a manner in 
which it is reasonably foreseeable that it will be used. 

(Gov. Code, § 830 (Deering).) 

 According the Law Revision Commission Comments to Gov. Code § 830, “‘Adjacent 
property’ as used in the definition of “dangerous condition” refers to the area that is exposed to 
the risk created by a dangerous condition of the public property. For example, the hazard 
created by a condition of public property may not be a hazard to persons using the public 
property itself, but may be a hazard to other property or to those using other property.” 

 The Court notes Defendant’s Memo of Points and Authorities does not address this 

issue.  In the Separate Statement, Defendant states Plaintiffs’ cause of action for dangerous 
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condition of public property fails because Plaintiff cannot establish the elements.  Defendants 

lists the same 16 facts as it does for the other causes of action and does not address the 

elements of a claim for dangerous condition and presented no evidence to support its position 

that Plaintiff cannot establish the elements of this cause of action.  Defendant has based its 

motion on the fact that it did not cause the leak in the pipes, which is undisputed.  But Defendant 

failed to address the issue of the City’s allowance of continuous flow of water on its property and 

its effect on adjacent property.      

 “A public entity may be liable for a dangerous condition of public property even where 
the immediate cause of a plaintiff's injury is a third party's negligence if some physical 
characteristic of the property exposes its users to increased danger from third party negligence. 
(Cerna v. City of Oakland (2008) 161 Cal.App.4th 1340, 1348.) ‘But it is insufficient to show only 
harmful third party conduct….  There must be a defect in the physical condition of the property 
and that defect must have some causal relationship to the third party conduct that injures the 
plaintiff. [Citation.]’”(Salas v. Department of Transportation (2011) 198 Cal.App.4th 1058, 1069-
1070.)    

 “Liability for injury caused by a dangerous condition of property has been imposed when 

an unreasonable risk of harm is created by a combination of defect in the property and acts of 

third parties. (E.g., Baldwin v. State of California (1972) 6 Cal.3d 424; Quelvog v. City of Long 

Beach (1970) 6 Cal.App.3d 584, 591-59.) However, courts have consistently refused to 

characterize harmful third party conduct as a dangerous condition -- absent some 

concurrent contributing defect in the property itself. (Hayes v. State (1974) 11 Cal.3d 469, 472.)  

 Here, Plaintiffs alleged the deteriorating roadway, which was a dangerous condition of 

public property, intensified and increased the harm caused by EBMUD’s failure to the address 

the water pipe leak.  (Complaint, ¶¶ 10-13, 36.)  “Ordinarily, the existence of a dangerous 

condition is a question of fact, but whether there is a dangerous condition may be resolved as a 

question of law if reasonable minds can come to but one conclusion.” (Salas v. Department of 

Transportation (2011) 198 Cal.App.4th 1058, 1070.)   

 As the moving party, Defendants has the burden of production and persuasion.  

Defendant has not met its initial burden of production.  It has not produced sufficient evidence 

demonstrating Plaintiff cannot establish the elements of the dangerous condition cause of 

action.  Thus, it failed to shift the burden to Plaintiff on this issue.  The motion for summary 

adjudication of this cause of action must be denied. 

 

Issue 4:  Summary Adjudication—Private Nuisance  

 The City’s motion for summary adjudication of the cause of action for private nuisance is 

granted. 

 Plaintiffs allege Defendant created a nuisance by failing to maintain the road and 

allowing the water leaks, which lead to conditions that interfered with Plaintiffs’ comfortable 

enjoyment of their property. 
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 The City argues it is entitled to summary adjudication of this cause of action because the 

City’s conduct was permitted by law.  The court agrees.  Plaintiff failed to submit evidence to 

raise a triable issue of fact as to whether the City is liable for damages resulting from the alleged 

private nuisance. 

 Civil Code Section § 3501 provides:  “The remedies against a private nuisance are: (1) A 

civil action; or, (2) Abatement.” Here, it is undisputed EBMUD owned, maintained and control 

the water main under Bonita Road.  (UMF No. 1.)  It is undisputed EBMUD had the right to lay 

the pipes.  (UMF No.2)  And the City does not inspect, maintain or repair EBMUD’s pipes under 

the City’s streets.  (UMF No. 3, Halaby Decl., ¶2.)   

  The City would have been required to bring a civil action for injunction against EBMUD 

to abate the nuisance. A public entity is not liable for an injury caused by adopting or failing to 

adopt an enactment or by failing to enforce any law. (Gov. Code § 818.2.)  

 

 Furthermore, The City is required by law to allow EBMUD to lay its water pipes under the 

streets.  (Public Utilities Code §§ 12808, 10101.)  The City cannot be liable for failing to inspect 

or negligently inspecting the pipes owned by EBMUD.  (Gov. Code § 818.6.)  “Nothing which is 

done or maintained under the express authority of a statute can be deemed a nuisance.” (Civ. 

Code, § 3482.)   

 

  

 5.  TIME:  9:00   CASE#: MSC15-01588 
CASE NAME: PARRISH VS. ADAPTIVE LEARNING 
HEARING ON MOTION TO/FOR AWARD OF ATTY FEES & COSTS OF 
$236,415.83 FILED BY JULIE PARRISH 
* TENTATIVE RULING: * 
 
      Plaintiff originally submitted all billing records in a significantly redacted format that makes 
meaningful examination of whether the services were reasonable or necessary difficult. 
Defendant’s Opposition papers filed November 13, 2017 indicate that these redacted billing 
records are the only billing records that Defendant had received in connection with this motion. 
Then last week Plaintiff submitted an Application for an Order Sealing Confidential Documents 
that included what appears to be a complete set of the billing records without redactions.  
Although this Application includes a proof of service on Defendant’s counsel, it is unclear 
whether the unredacted billing records were included. If they were, Defendant has not had an 
opportunity to submit written arguments to the court regarding what they contain. If they weren’t, 
it is inappropriate for the court to consider such records in camera in connection with setting a 
fee award. Concepcion v. Amscan Holdings, Inc., (2014) 223 Cal. App. 4th 1309. “The 
openness of judicial proceedings serves to preserve both the appearance and reality of fairness 
in the adjudications of United States courts. It is therefore the firmly held main rule that a court 
may not dispose of the merits of a case on the basis of ex parte, in camera submissions.” (Id at 
1326).  
 

https://advance.lexis.com/api/document/collection/cases/id/5BJB-R6B1-F04B-N3JC-00000-00?cite=223%20Cal.%20App.%204th%201309&context=1000516
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      Appearance is required to address these issues and to discuss proposals on how to 
proceed. Telephonic appearance is permitted.  
 

  

 6.  TIME:  9:00   CASE#: MSC15-01648 
CASE NAME: BROWN VS. JOSHUA 
HEARING ON MOTION TO/FOR QUASH SUBPOENA FOR PRODUCTION FO PERS 
RECORD DIREC, FILED BY VIVIAN PATRICE JOSHUA 
* TENTATIVE RULING: * 
 
 Granted. No opposition.  

  

 7.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS DEBENEDETTI 
HEARING ON MOTION FOR SUMMARY JUDGMENT FOR BREACH OF PROMISSORY 
NOTE FILED BY MATTHEW DEBENDETTI, MICHAEL RILEY DEBENEDETTI 
* TENTATIVE RULING: * 
 
 Appear. 

  

 8.  TIME:  9:00   CASE#: MSC16-01045 
CASE NAME: DEBENEDETTI VS DEBENEDETTI 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 
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 9.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS GRANADOS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NATIONSTAR 
MORTGAGE, LLC 
* TENTATIVE RULING: * 
 
The court grants the Smiths’s request for a continuance pursuant to CCP § 437c(h).   The 

hearing on this matter is continued to March 23, 2018 at 9:00 a.m. in Department 33.  

Supplemental Opposition and Reply papers shall be served and filed according to the deadlines 

prescribed by CCP § 437c (b)(2) and (4).  Counsel for the Smiths is advised that the court does 

not consider regular mail to be an adequate method for service of an Opposition or a Reply 

Brief.  

 

  

10.  TIME:  9:00   CASE#: MSC16-01334 
CASE NAME: NATIONSTAR VS GRANADOS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to March 23, 2018 at 9:00 AM. 

  

11.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS REDDITT 
HEARING ON MOTION TO/FOR COMPEL DEFENDANTS' DISCOVERY RESPONSES, 
FILED BY KAREN LEWIS 
* TENTATIVE RULING: * 
 
 Appear. 
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12.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS REDDITT 
HEARING ON MOTION TO/FOR STRIKE DEFENDANT DORIS KARLA REDDITT'S 
ANSWER FILED BY KAREN LEWIS 
* TENTATIVE RULING: * 
 
The motion is denied.  On October 25, 2017, the court already denied this motion as moot 
because it is directed to a pleading that has been superseded by an Amended Answer filed July 
19, 2017. 

  

13.  TIME:  9:00   CASE#: MSC17-00413 
CASE NAME: LEWIS VS REDDITT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

14.  TIME:  9:00   CASE#: MSC17-00713 
CASE NAME: MANSON CONSTRUCTION VS. CONTRA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MANSON 
CONSTRUCTION CO., FILED BY CONTRA COSTA COUNTY 
* TENTATIVE RULING: * 
  
 Defendant Contra Costa County’s general demurrer to Plaintiff Manson Construction 
Co.’s First Amended Complaint is sustained with leave to amend with respect to the first cause 
of action for violation of Revenue and Taxation Code Section 5140.  Plaintiff is given leave to 
amend to plead the exhaustion of administrative remedies required before bringing a Section 
5140 refund action.  See Steinhart v. County of Los Angeles (2010) 47 Cal.4th 1298, 1307-1308; 
County of Sacramento v. Assessment Appeals Board No. 2 (1973) 32 Cal.App.3d 654, 671.   
 
 The remainder of the causes of action are sustained without leave to amend.  The Court 
in County of Sacramento, supra, 32 Cal.App.3d at 671 explained that the statutory process is 
the exclusive means of reviewing tax proceedings in California.   
 
  The exclusive means of review of tax proceedings in California has 

been the remedy of suit to recover alleged overpayments, and the power of the 
state to provide such suit as the exclusive remedy is unquestioned.  Where an 
assessment is not wholly void, an action to obtain a refund of taxes paid is in fact 
a proceeding to review the decision of the board of equalization, in which the 
function of the trial court is to determine whether a correct method of valuing the 
property was followed, and then to ascertain whether there was substantial 
evidence before the board to justify the assessment was made.   
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Id. at 672. (emphasis added) 

 
 The Court explained:   

 
A writ of mandate or a writ of prohibition only issues when there otherwise is no 
speedy and adequate remedy at law.  The special procedure established by 
Revenue and Taxation Code Sections 5136 through 5143, allowing the taxpayer 
to pay the disputed tax under protest and to sue for refund, is such an adequate 
remedy and mandate is denied.   

Id. at 672.   
 
 In County of Sacramento, the Court permitted a writ, but explained that in that case there 
was no adequate remedy at law under the statutory process because of the unique facts.   
 
 Schoenberg v. County of Los Angeles Assessment Appeals Board (2009) 179 
Cal.App.4th 1347 addresses the same point but states the typical rule.  The Court held that a 
petition for writ of mandate is not the proper remedy because there is an adequate remedy at 
law in the form of a tax refund action pursuant to Revenue & Taxation Code Section 5140.  Id. at 
1355.  
 
 Plaintiff does not argue that there is no remedy under the three-step process set out in 
Section 5097 and affirmed by the California Supreme Court in Steinhart.  Plaintiff does not 
argue that it would be futile to have exhausted his administrative remedies, as in Steinhart.  
Plaintiff does not seek a writ of mandate, contending it had no remedy under the three-step 
process.  Plaintiff argues only that Revenue & Taxation Code Section 5140 says nothing about 
“exclusivity.”  It simply sets out who may bring a tax refund action.  Section 5140 is entitled, 
“Persons authorized to bring action; refusal to refund claim.”  It reads, in relevant part: 
 

The person who paid the tax, his or her guardian or conservator, the executor of 
his or her will, or the administrator of his or her estate may bring an action only in 
the superior court but in the small claims division of the superior court, against a 
county or a city to recover a tax which the board of supervisors of the county or 
the city council of the city has refused to refund on a claim filed pursuant to 
Article I (commencing at Section 5096) of this chapter.  . . .   

 
 While this is a true statement, the next section of the statute, Revenue & Taxation Code 
Section Section 5097(a) and (b) set out the proper procedure for exhaustion of administrative 
remedies.  And, the California Supreme Court in Steinhart, supra, 47 Cal.4th 1298 further 
confirmed that the Legislature statutorily established a three-step process for handling 
challenges to property tax assessments and refund requests, pursuant to the constitutional 
command of Article XIII.  Id. at 1307.   
 
 The Court in Shoderbek v. Carlson (1980) 113 Cal.App.3d 1029 not only reiterated the 
necessity of exhausting administrative remedies prior to bringing a tax refund action but also 
addressed the equitable claims that Plaintiff has asserted (declaratory relief, injunctive relief).  
The Shoderbek Court stated: 
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We therefore conclude that plaintiffs may not bring the instant action because 
they have not exhausted their administrative remedies.  Nor are plaintiffs entitled 
to declaratory relief.  A person may bring a declaratory relief action under Gov’t 
Code Section 11350 to obtain a judicial determination of a tax regulation.  In the 
case at bar, we are not concerned with the validity of a tax regulation. 

Id. at 1037. 
  
 The Court continued: 

 
Plaintiffs also sought an injunction and a writ of mandate.  Neither of these 
remedies is available when a taxpayer has an adequate remedy at law – a claim 
for refund followed by a suit for refund.   
 

Id. at 1037.  (emphasis added) 
 
 The Court also dropped a footnote regarding Revenue & Taxation Code Section 4807 
which bars any remedy to prevent or enjoin the collection of property taxes sought to be 
collected in the future.  The Shoderbek Court wrote: 
 

It should be noted that plaintiffs sought an injunction “enjoining the defendants 
from further assessing and collecting property taxes” in what they contend is an 
erroneous manner.  Revenue and Taxation Code Section 4807 precludes such 
relief.  Section 4807 provides:  No injunction or writ of mandate or other legal or 
equitable process shall issue in any suit, action or proceeding in any court 
against any county, municipality or district or any officer thereof, to prevent or 
enjoin the collection of property taxes sought to be collected. 

 
Id. at 1037, fn. 7.  
 
 Plaintiff concedes that it is not seeking to prevent the collection of property taxes but only 
a refund of taxes paid.  To the extent the causes of action pled in the FAC seek a tax refund 
(first, fifth, sixth and eighth), Plaintiff had to exhaust its administrative remedies and had to plead 
that it did.  And, Plaintiff can only bring a statutory tax refund cause of action, not other torts that 
seek a refund.  
 
 However, Plaintiff’s other causes of action (third, fourth, seventh) are not refund actions.  
In these causes of action, Plaintiff is seeking both a refund and to enjoin the use of an allegedly 
unlawful form, Form 576-D, and the refusal by the Board to consider its claim for a tax 
exemption based on Plaintiff’s non-use of the form.  Plaintiff contends that it is not seeking a 
refund in these causes of action but only a determination that the form is unlawful and cannot be 
used any longer as a basis for denying an exemption.   
 
 In Reply, Defendant argues that Plaintiff is still seeking something that is constitutionally 
and statutorily prohibited.  The County uses Form 576-D to determine whether a seafaring 
vessel is subject to property taxation.  (FAC, paragraphs 14, 15)  If it is determined that the 
vessel is subject to property taxation, property taxes are levied on the assessed value of the 
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vessel.  Thus, by seeking a declaration and injunction that would prevent the County from using 
Form 576-D to collect information that is needed to accurately levy property taxes, Plaintiff is 
seeking to prevent the collection of such taxes in violation of Section 4807 of the Revenue and 
Tax Code.  Revenue & Taxation Code Section 4807 provides that no legal or equitable process 
shall issue . . . to prevent or enjoin the collection of property taxes sought to be collected.  See 
also Cal. Const. Article XIII, Section 32.  This is true even if the tax statute is unconstitutional.  
See Hunter-Reay v. Franchise Tax Board (1983) 140 Cal.App.3d 875, 878 (makes no difference 
that tax statute may be unconstitutional) 
 
 In Western States Petroleum Association v. State Board of Equalization (1987) 44 
Cal.3d 208 is very instructive.  In that case, taxpayers brought suit to prevent the State Board of 
Equalization from requiring them to furnish information concerning property that the State Board 
of Equalization sough to assess.  Id. at 212-213.  Specifically, the Court explained: 
 
  The dispositive question in this case is not whether the Board has  

authority to assess lands and rights of way pursuant to its constitutional duty to 
assess intercounty pipelines, but whether the trial court had jurisdiction to bar the 
Board from requiring pipeline owners and operators to submit information on 
such property interests.  The Board contends that the relief granted by the trial 
court is barred by California Constitution, Article XIII, Section 32:  “No legal or 
equitable process shall issue in any proceeding in any court against this State or 
any officer thereof to prevent or enjoin the collection of any tax.”  After payment 
of a tax claimed to be illegal, an action may be maintained to recover the 
tax paid, with interest, in such manner as may be provided by the 
Legislature.  We agree that the constitutional provision precludes the 
prepayment relief sought by the companies in this case, but we reject the Board’s 
contention that the provision bars all prepayment challenges to the Board’s 
authority. 

 
Id. at 213. (emphasis added) 
 
 The Court continued: 

 
The trial court found that Section 32 of Article XIII inapplicable in this case, 
reasoning that the companies were not seeking to prevent assessment but only 
to prevent being compelled to furnish certain information.  This reasoning is 
flawed.  Section 32 broadly limits in the first instance the power of the courts to 
intervene in tax collection matters; it does not merely make unavailable a 
particular remedy or preclude actions challenging the ultimate validity of a tax 
assessment.  The Section applies if the prepayment judicial determination 
sought would impede tax collection.  That an action turns on a challenge to 
the Board’s demands for information does not alone lift the constitutional bar.   
 

Id. at 213.  (emphasis added)     
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 The Western Oil Court found that the ban on prepayment judicial review found in the 
State Constitution must yield to the requirements of the federal Constitution, and the superior 
court has jurisdiction to determine whether the Board’s inquiry offends the prohibition against 
unreasonable search and seizures or violates the right of privacy or the privilege of self-
incrimination.  Id. at 213-214. 
  
 None of those issues are present in this case.  The legal and equitable causes of action 
that challenge use of the Form 576-D are challenges that clearly impede tax collection.  The 
attachments to the FAC makes this clear.  Exhibit 2 to the FAC, which is the Findings and 
Decision, of the Contra Costa County Assessment Appeals Board, explains what Form 576-D is.  
It wrote: 

For a property owner to receive this property tax exemption (Article XIII, Section 
3(l), the property owner must follow procedures established by the Board of 
Equalization.  See Rev. & Tax Code Section 251(a) (“The board shall prescribe 
all procedures and forms required to carry into effect any property tax exemption 
enacted by statute or constitutional amendment.”)  The Board of Equalization 
requires all vessel owners, claiming a vessel exemption to annually complete and 
file the Board of Equalization’s Form 576-D, entitled, “Vessel Property” by April 1.  
. . .   
 

See FAC, Exhibit 2, pages 3-4.   
   
 The Appeals Board found that Plaintiff did not file Form 576-D with the Assessor for tax 
year 2014.  It wrote: 
 

Filing a form is a prerequisite to receiving the vessel exemption.  Because it 
failed to file Form 576-D with the Assessor, Applicant is ineligible to receive the 
exemption for any of its vessels. 

 
See FAC, Exhibit 2, page 4.  
 
 This Exhibit makes clear that the challenges to Form 576-D concern the collection of 
taxes in the sense that it is the first step in the collection effort by the County.  The Form collects 
information that is needed to accurately assess and levy property taxes or permit an exemption.  
The question as to the Board’s authority to use Form 576-D to assess property taxes can only 
be determined in an appropriate action for refund of taxes.  See Western Oil, supra, 44 Cal.3d at 
212-214. 
 
 Defendant’s special demurrer for uncertainty is moot.   

   
 While the parties believe they have met and conferred in accordance with CCP Section 
430.41(a), the court sees no reason to defer the motion.  However, the court advises that the 
meet and confer statute requires that the parties’ counsel talk by telephone or meet in person.  
Counsel only exchanged emails with one another.  See Declaration of Rebecca Hooley (“Hooley 
Decl.”), paragraphs 2-4.   
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   11/30/17 

 
 

- 15 - 

  

15.  TIME:  9:00   CASE#: MSC17-00764 
CASE NAME: BARTON VS. GOLDEN GATE 
HEARING ON APPLICATION OF DANIEL R. MITCHELL TO BE ADMITTED P ( 
RO HAC VICE BY GOLDEN GATE BELL) 
* TENTATIVE RULING: * 
 
 Granted. 

  

16.  TIME:  9:00   CASE#: MSC17-00778 
CASE NAME: BALDESANCHO VS MCSHERRY 
HEARING ON MOTION TO/FOR ALLOW DISCOVERY OF DEFENDANT'S 
FINANCIAL CONDITION, FILED BY PEDRO R BALDESANCHO 
* TENTATIVE RULING: * 
 
 Continued to 12/14/17 @ 9:00 a.m. per written stipulation. 

  

17.  TIME:  9:00   CASE#: MSC17-00954 
CASE NAME: GONZALEZ VS MICHELBOOK 
HEARING ON DEMURRER TO COMPLAINT of GONZALEZ FILED BY 
COUNTRYWOOD SHOPPING CENTER 
* TENTATIVE RULING: * 
 
The demurrer is overruled. It is true that deciding the existence of a legal duty is a question of 
law for the Court. However, such a decision ordinarily is not made in a complete factual vacuum; 
this case is no different. This matter is at the pleading stage, and so there are insufficient facts 
for the Court to say that Countrywood owed no legal duty to prevent the harm that allegedly 
occurred here. 

The allegations can be summarized briefly. Plaintiff and her son were eating lunch at a 
restaurant located in a shopping center, seated in an outdoor space abutting the parking lot. 
Defendant Michelbook is alleged to have crashed her car into plaintiff, causing her injuries. 
Plaintiff’s son witnessed the accident, and seeks recovery for bystander emotional distress. 

Countrywood cites Jefferson v. Qwik Korner Markets (1994) 28 Cal.App.4th 990 (“Jefferson”) for 
the proposition that ordinarily, a property owner owes no legal duty to prevent “curb-jumping” 
accidents, such as the one alleged here. That may be so, but Jefferson says that liability is a 
question of fact for the jury in three categories of cases: (1) the business failed to provide any 
protection whatsoever from encroaching vehicles; (2) defendants had knowledge of prior similar 
incidents; or (3) the building design required customers to await service adjacent to a parking lot 
or driveway. Id. at pp. 994-995. 
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Here, the form complaint alleges that Countrywood was “negligent in failing to 
construct/maintain a barrier to protect patrons sitting in the outdoor areas from impact by 
vehicles…” (Complaint, Attachment, PLD-PI-001(2), page 1 of 1.) Nowhere is it alleged that 
Countrywood constructed or maintained an insufficient barrier, just that Countrywood failed to 
construct or maintain a barrier. Jefferson says that if a business fails to provide any protection 
whatsoever from encroaching vehicles, liability is a question of fact. At a minimum, the 
allegations of the complaint place this case in that category vis-à-vis Countrywood, at least at 
this juncture of the litigation. The Court must accept as true the allegation that Countrywood 
“failed to construct or maintain a barrier.”  

The Court notes that it might also be that there was a history of similar incidents, and the Court 
also can imagine that sitting at a table at an outdoor restaurant could constitute a requirement 
that customers await service at a fixed location, adjacent to a parking lot or driveway, within the 
meaning of Jefferson. The facts are unclear on those points at this time. But, as noted, the 
allegations are sufficient to withstand demurrer under Jefferson. 

The demurrer is overruled. Countrywood shall serve and file an answer to the complaint on or 
before December 22, 2017. 

  

18.  TIME:  9:00   CASE#: MSC17-01018 
CASE NAME: PAUL L GLASPER II VS CMR 36 MO 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY CMR 36 
MOTORS INC 
* TENTATIVE RULING: * 
 
Before the court is a motion to set aside default brought by Kelvin Bloodshaw, In Pro Per. Mr. 
Bloodshaw appears to file this motion on behalf of defendant corporation CMR 36 Motors, Inc. 
Under California law, a corporation may only be represented by a licensed attorney. (Merco 
Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 730-33.) Accordingly, the 
motion is denied. 
 
Plaintiff’s request for judicial notice is granted. 
 
Parties are Ordered to appear. 
 

  

19.  TIME:  9:00   CASE#: MSC17-01018 
CASE NAME: PAUL L GLASPER II VS CMR 36 MO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
See above. 
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20.  TIME:  9:00   CASE#: MSC17-01023 
CASE NAME: BLACKWOOD VS JOHN MUIR MEDICAL 
HEARING ON DEMURRER TO COMPLAINT of BLACKWOOD FILED BY JOHN MUIR 
MEDICAL CENTER- WALNUT CREEK CAMP US , JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 

 Defendants Joseph Rose, M.D., Rose Senior Vemulapalli Physicians (collectively the 

“Rose defendants”), and John Muir Medical Center (“John Muir”) all demur to the Third Cause of 

Action, for negligent infliction of emotional distress (“NIED”).  The Rose defendants argue this 

count fails to state a cause of action as to both plaintiff Janae Baier and plaintiff Justin 

Blackwood.  Defendant John Muir argues this count only fails to state a cause of action as to 

plaintiff Justin Blackwood.   

The demurrers are sustained with leave to amend as to Justin Blackwood.  The Rose 
defendants’ demurrer is sustained without leave to amend as to Janae Baier. 

 
Any amended complaint shall be filed and served on or before December, 2017.  

Counsel are directed to review and comply with CCP § 430.41 regarding any future demurrers.  
The basis for this ruling is as follows. 

 
Demurrer as to Justin Blackwood 
 
This demurrer is sustained with leave to amend. 
 
Plaintiff Justin Blackwood sues as a bystander to the medical treatment given to plaintiff 

Janae Baier while giving birth to plaintiff Henry Blackwood. 
 
A bystander can recover for the emotional distress of witnessing an injury to another only 

if he can plead and prove he (1) is closely related to the injury victim; (2) was present at the 
scene of the injury-producing event at the time it occurred and then aware that it was causing 
injury to the victim; and (3) suffered serious emotional distress as a result of what he witnessed.  
(Keys v. Alta Bates Summit Medical Center (2015) 235 Cal.App.4th 484, 488; see Thing v. La 
Chusa (1989) 48 Cal.3d 644, 667-668.)   

 
In NIED cases based on alleged medical negligence, courts have found that a 

layperson’s mere “observation of medical procedures” is generally not enough to satisfy the 
requirement of contemporary awareness of the injury-producing event.   (Bird v. Saenz (2002) 
28 Cal.4th 910, 918.)   “This is not to say that a layperson can never perceive medical 
negligence, or that one who does perceive it cannot assert a valid claim for NIED. To suggest 
an extreme example, a layperson who watched as a relative's sound limb was amputated by 
mistake might well have a valid claim for NIED against the surgeon. Such an accident, and its 
injury-causing effects, would not lie beyond the plaintiff's understanding awareness. But the 
same cannot be assumed of medical malpractice generally.”  (Ibid.)   

 
To satisfy the second prong of the test – being “present at the scene of the injury-

producing event at the time it occurs and [being] then aware that it is causing injury to the victim 
– a plaintiff seeking to recover damages for the emotional distress of witnessing medical care 
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must have a “contemporaneous sensory awareness of the causal connection between the 
negligent conduct and the resulting injury.”  (Id. at 918.)  The “awareness” must be an 
“understanding awareness.”  (Id. at 918-920).   The plaintiff need not necessarily understand 
that what the defendants were doing or failing to do was negligent, but must have a 
“contemporaneous, understanding awareness of the event as causing harm to the victim.”  (Id. 
at 920.) 

 
 In Bird, the court thus held that the plaintiffs were unable to meet this requirement and 

summary judgment should be granted because while they may have believed their mother was 
bleeding to death due to a transected artery, they did not witness the artery being cut and did 
not have a contemporaneous understanding awareness that the care their mother was receiving 
to diagnose and correct the cause of the bleeding was inadequate.  (Id. at 918, 921-922.)   

 
On the other hand, the court in Bird spoke approvingly of the result in its pre-Thing 

decision, Ochoa v. Superior Court (1985) 39 Cal.3d 159.  There, a mother observed her son in 
juvenile hall over the course of two days as his symptoms increased from what was originally 
described as a “bug” to bilateral pneumonia.   She spoke with juvenile hall authorities and 
expressed concern that her son was not receiving the necessary treatment, but initially received 
only assurances.  Her requests to take her son to his private physician were declined.  Her son 
was seen by an attending physician only once on each of the first two days.  He died on the 
third.  (Ochoa, supra, 39 Cal.3d at 162-164.)  On these facts, the Ochoa court held that the 
plaintiff had stated a cause of action for negligent infliction of emotional distress.  (Id. at 169-
170.)  “Mrs. Ochoa was aware of and observed conduct by the defendants which produced 
injury in her child. She was aware of the fact that her child was in need of immediate medical 
attention. To her knowledge the defendants had failed to provide the necessary care.”  (Ibid.) 

 
The Bird court summarized the facts in Ochoa as being that the son “died of pneumonia 

after authorities ignored his obviously serious symptoms, which included vomiting, coughing up 
blood, and excruciating pain.”  (Bird, supra, 28 Cal.4th at 919.)  It defined the injury-producing 
event as “the failure of custodial authorities to respond significantly to symptoms obviously 
requiring immediate medical attention. Such a failure to provide medical assistance, as opposed 
to a misdiagnosis, unsuccessful treatment, or treatment that turns out to have been 
inappropriate only in retrospect, is not necessarily hidden from the understanding awareness of 
a layperson.”   

 
Finally, in Keys v. Alta Bates Summit Medical Center, supra, 235 Cal.App.4th at 489, 

“plaintiffs were present when Knox, their mother and sister, had difficulty breathing following 
thyroid surgery. They observed inadequate efforts to assist her breathing, and called for help 
from the respiratory therapist, directing him at one point to suction her throat. They also directed 
hospital staff to call for the surgeon to return to Knox's bedside to treat her breathing problems. 
These facts could be properly considered by the jury to demonstrate that plaintiffs were 
contemporaneously aware of Knox's injury and the inadequate treatment provided her by 
defendant.”  The court therefore held there was sufficient evidence to uphold the jury’s award of 
damages for negligent infliction of emotional distress.  “The injury-producing event here was 
defendant's lack of acuity and response to Knox's inability to breathe, a condition plaintiffs 
observed and were aware was causing her injury.”  (Id. at 490.)   
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Here, the complaint alleges that plaintiffs Justin Blackwood and Janae Baier “were in 
close proximity to their son . . . and both personally witnessed the medical negligence which 
took place and the immediate effects it had on their son . . . including . . . watching 7 failed 
vacuum extraction ‘pop-offs’ and the birth of the baby, Henry . . . being  blue, limp, not 
breathing, and lifeless upon birth . . . [with] significant and obvious bruising and abrasions to his 
body and bubbling on the crown of his head.”  (Complaint, ¶ 43.) 

 
Given the difficulty in prevailing on a bystander theory in a medical negligence context, 

the court deems these allegations insufficient and will require a more specific pleading.  Unless 
a complaint alleges that a plaintiff had special medical training, it is not sufficient to state a claim 
for NIED in these circumstances unless it explains in lay terms what the plaintiff saw or 
otherwise perceived the defendants do or fail to do that the plaintiff was then aware was causing 
injury to the victim.  (See Bird, supra; Keys v. Alta Bates Summit Medical Center (2015) 235 
Cal.App.4th 484, 489.)  The term “vacuum extraction pop-off” is a medical term.  The court has 
no way to gauge whether observing seven “failed vacuum extraction pop-offs” would produce a 
contemporary, understanding awareness in a lay person that an injury-producing event was 
occurring that was then causing harm to the victim. 

 
Further, in any amended pleading plaintiff Justin Blackwood will need to separate out 

what he observed Dr. Rose do or fail to do as opposed to what he witnessed nurses or other 
John Muir employees do or fail to do.   

 
Plaintiff argues various other facts that might be alleged, but he has not alleged them 

yet.  (See Opp. to John Muir demurrer at 4:4-7; 4:11-12; 5:3-7.)  In saying this, the court is not 
expressing an opinion whether alleging these facts in addition to a lay explanation of the current 
allegations would be sufficient. 
 

The Rose defendants’ Demurrer as to Janae Baier 
 
This demurrer is sustained without leave to amend.   
 
A pregnant mother is a direct victim of healthcare provider negligence during labor and 

delivery and may recover for emotional distress related to damage to the baby, even in the 
absence of any physical injury to herself, without having to meet the Thing test for bystander 
liability.  (Burgess v. Sup. Ct. (1992) 2 Cal.4th 1064, 1078-1079.)  Permitting both theories to 
proceed simultaneously is likely to confuse the jury, make jury instructions more complicated, 
and possibly lead to an award of duplicate or excessive damages.  Therefore, the court sustains 
this demurrer without leave amend, on the ground that, as to Janae Baier, the Third Cause of 
Action is superfluous.   (See Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 
Cal.App.3d 1371, 1395;   Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 348-349.)  Plaintiff 
has not cited any authority permitting both theories to be pleaded simultaneously. 

 
However, this ruling is not meant to preclude plaintiff Baier from proving any type of 

emotional distress damages recoverable in this type of case. 
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21.  TIME:  9:00   CASE#: MSC17-01023 
CASE NAME: BLACKWOOD VS JOHN MUIR MEDICAL 
HEARING ON DEMURRER TO COMPLAINT of BLACKWOOD FILED BY JOSEPH 
ROSE M.D, WOMEN'S HEALTH PARTNERS OF CALIFORNIA, INC. 
* TENTATIVE RULING: * 
 
 See line 20. 

  

22.  TIME:  9:00   CASE#: MSC17-01023 
CASE NAME: BLACKWOOD VS JOHN MUIR MEDICAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear. 

  

23.  TIME:  9:00   CASE#: MSC17-01344 
CASE NAME: DE LA ROCHA VS. LONE TREE 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER RE: PLAINTIFF'S 
SPECIAL INTERR FILED BY LONE TREE CONVALESCENT HOSPITAL, INC. 
* TENTATIVE RULING: * 
 
      This discovery dispute arises from a claim of elder abuse related to injuries suffered by 

Plaintiff’s decedent Margaret De La Rocha while she was a patient at Defendant Lone Tree 

Convalescent Hospital from July 13, 2016 to the time of her death on May 27, 2017. Plaintiff 

seeks identifying information of each resident at the facility during this time span, as well as 

identifying information for each resident’s “responsible party.” Defendant seeks a protective 

order on the grounds that such third party information is protected from disclosure under HIPPA, 

CMIA and the Constitutional right of privacy.  

      Both sides presented evidence that this issue has been the subject of a great deal of 

litigation at the trial court level in recent years, as well as the subject of at least one unpublished 

appellate decision. Interestingly, each side only referenced the cases where the trial court 

agreed with their own position. It is clear, however, that the discoverability of this type of third 

party identifying information in the context of elder care facility patients has been treated 

differently by trial courts around the state. The best approach is that such identifying information 

is discoverable, but only through a narrowly crafted “opt-in” process that protects the privacy of 

the individuals involved while still giving them the opportunity to participate as potential 

witnesses if they choose to do so. Although HIPPA and CMIA prohibit the disclosure of medical 

information, the information sought by Plaintiff here is simply contact information for individuals 
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who may be percipient witnesses to conditions at the facility during times relevant to this case. 

Such information is generally discoverable. Puerto v. Superior Court (2008) 158 Cal. App. 4th 

1242.  However, this request touches on medical privacy issues and therefore the court finds 

that disclosure of the requested identifying information would result in a serious invasion of 

privacy unless an “opt-in” notice is used. As such, the court orders as follows: 

1. By December 15, 2017, parties are ordered to meet and confer to agree on the language 

of the “opt-in” letter to be sent to the residents and “responsible parties.” Thereafter, 

Defendant’s counsel shall send out the letter to the effected individuals with a SASE for 

those that wish to be contacted to return. Such letters are to be mailed by January 8, 

2018.  On Feb 1, 2018, Defendant shall forward to Plaintiff a list of identifying information 

of all those who have consented.  

2. Plaintiff shall reimburse Defendant for fees and costs incurred in this process up to the 

amount of $3,000.  

 

  

24.  TIME:  9:00   CASE#: MSC17-01403 
CASE NAME: VARGAS VS RILEY 
HEARING ON DEMURRER TO COMPLAINT of VARGAS FILED BY CITY OF 
RICHMOND 
* TENTATIVE RULING: * 
 
Appear. 

  

25.  TIME:  9:00   CASE#: MSC17-01523 
CASE NAME: YVETTE TURNER VS DAIAN L BYRNS 
HEARING ON MOTION TO/FOR STRIKE PUNITIVE & EXEMPLARY DAMAGES 
FROM COMPLAINT FILED BY DIANA LEE BYRNS, PETER SCHOEWE 
* TENTATIVE RULING: * 
 
The motion to strike punitive damages is denied.  Plaintiff Yvette Turner (“Turner”) sufficiently 
alleges that Defendants Diana Byrns’ and Peter Schoewe’s (“Defendants”) failure to maintain 
Turner’s apartment unit constituted malice under Civil Code section 3294. 

Punitive damages are only appropriate “where it is proven by clear and convincing evidence that 
the defendant has been guilty of oppression, fraud, or malice.”  (Civ. Code § 3294(a).)   

(1) “Malice” means conduct which is intended by the defendant to cause injury to 
the plaintiff or despicable conduct which is carried on by the defendant with a 
willful and conscious disregard of the rights or safety of others. 

(2) “Oppression” means despicable conduct that subjects a person to cruel and 
unjust hardship in conscious disregard of that person's rights. 
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(3) “Fraud” means an intentional misrepresentation, deceit, or concealment of a 
material fact known to the defendant with the intention on the part of the 
defendant of thereby depriving a person of property or legal rights or otherwise 
causing injury. 

(Civ. Code § 3294(c).) 

Turner does not allege that Defendants’ conduct was fraudulent.   

Oppression 

In order to prove “oppression” as defined in section 3294, the complaint must allege actions that 

constitute “despicable conduct.”  “‘Despicable conduct’ is conduct which is so vile, base, 

contemptible, miserable, wretched or loathsome that it would be looked down upon and 

despised by ordinary decent people.”  (Mock v. Michigan Millers Mutual Ins. Co. (1992) 4 

Cal.App.4th 306, 331.) 

While the complaint alleges facts that show wrongful conduct on the part of Defendants, for 
purposes of ruling on the motion to strike, the Court does not find that Defendants’ alleged 
actions constitute “vile, base, contemptible, miserable, wretched or loathsome” conduct.  Thus, 
to withstand the motion to strike, the complaint must allege malice. 

Malice 

In order to justify an award of punitive damages for malice, the “plaintiff must establish that the 

defendant was aware of the probable dangerous consequences of his conduct, and that he 

willfully and deliberately failed to avoid those consequences.” (Penner v. Falk (1984) 153 

Cal.App.3d 858, 867.) 

In Penner a tenant of an apartment building was assaulted and robbed by intruders in the 

common hallway of the premises.  (Penner, supra, 153 Cal.App.3d at p. 861.)  The tenant filed a 

complaint against the landlord alleging negligence, breach of warranty of habitability, and sought 

punitive damages for the landlord’s failure to take adequate security measures at the apartment 

building.  (Id. at p. 861.)  The court held that sufficient facts were alleged to defeat a motion to 

strike punitive damages because the pleadings set out that the landlord knew about physical 

conditions that created a danger for tenants for up to two years, had the power to make 

changes, but failed to take corrective measures.  (Id. at p. 867.) 

Likewise, here, Turner alleges that Defendants’ failure to adequately maintain her unit led to 

rodent infestation, a defective bathtub, inadequate plumbing, a defective stove, and inadequate 

weatherproofing.  (Complaint ¶¶ 10, 13.)  These defects allegedly caused Turner physical, 

emotional, and financial injury.  (Complaint ¶¶ 15-16.)  Furthermore, Defendants are alleged to 

have “had adequate opportunity and notice to repair said defects.”  (Complaint ¶ 14.)  Turner 

allegedly “sent several repair requests in writing and made other requests verbally to 

Defendants” to have the defects remedied and filed complaints with the Housing Authority of 

Contra Costa County, which inspected the premises and cited Defendants for failure to follow 

state and local housing codes.  (Complaint ¶¶ 11, 12.)  Despite this knowledge, Defendants 

allegedly “failed and refused and continues to fail and refuse to repair the defects in [Turner’s] 
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unit.”  (Complaint ¶ 14.)  Accordingly, the Court finds that Turner pled sufficient facts to defeat 

the motion to strike punitive damages.     

The motion is denied.  Defendants shall file and serve an answer to the complaint on or before 

December 18, 2017. 

  

26.  TIME:  9:00   CASE#: MSC17-02073 
CASE NAME: CAB WEST VS. MONKO 
HEARING ON APPLICATION FOR ( WRIT OF POSSESSION) 
* TENTATIVE RULING: * 
 
Vacated by moving party. 

  

27.  TIME:  9:00   CASE#: MSC17-02148 
CASE NAME: MARQUES VS. WELLS FARGO 
HEARING ON MOTION TO/FOR PRELIMINARY INJUCTION FILED BY JOHN 
MARQUES 
* TENTATIVE RULING: * 
 
Vacated. Notice of Removal Order to U.S.D.C. has been filed.  

  

28.  TIME:  9:00   CASE#: MSL06-03704 
CASE NAME: KELKRIS ASSOCIATES VS. YLAGAN 
HEARING ON MOTION TO/FOR DISMISS JUDGMENT FILED BY JOSEPH C. 
YLAGAN SR. 
* TENTATIVE RULING: * 
 
Appear. 
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29.  TIME:  9:00   CASE#: MSL06-03704 
CASE NAME: KELKRIS ASSOCIATES VS. YLAGAN 
HEARING ON CLAIM OF EXEMPTION - FILED BY KELSTIN GROUP, INC 
* TENTATIVE RULING: * 
 
 Appear. 

  

30.  TIME:  1:30   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
HEARING ON MOTION TO/FOR QUASH SUBPOENAS OR, ALT, FOR PROTECTIVE 
ORDER, FILED BY SANDRA J VELLA-ANDRADE 
* TENTATIVE RULING: * 
 
To be continued per agreement of the parties.  

  

31.  TIME:  1:30   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B JO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
To be continued per agreement of the parties. 

 


